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CONSTITUTIONAL THEORIES IN FRANCE 
IN THE SEVENTEENTH AND EIGHTEENTH CENTURIES 

ONE who goes through the records of French history finds, 
upon coming to the revolutionary era, certain elaborate, 
written constitutions. The very swiftness with which 
one document succeeds another would seem to be prima facie 
evidence of their inadequacy; they may, indeed, be regarded 
as the prospectuses rather than the bases of government; but 
putting aside all questions of intrinsic worth, as judged by the 
later developments of political science, there is no escape from 
the conclusion that these constitutional phenomena were at the 
time of vast significance, and we cannot withhold our wonder at 
the apparent unexpectedness of their appearance upon the scene 
of French political life. 

Whence come these documents which seek to enthrone sys- 
tem in the place of chaos? Are they the result of a fortunate 
inspiration vouchsafed in the nick of time to rescue France as 
she totters between the gulfs of despotism and anarchy? Are 
they a special, unaccountable gift of political insight? Are they 
efforts to solve a problem which France had never attempted 
to solve or even formulate before? Are they the first clamor- 
ous expression by French publicists of the need for greater 
order and stability in the administration of government? No, 
they are none of these. They are simply stages in the realiza- 
tion that something was wrong with the French machinery of 
state, and in the process of that realization they are by no means 
the first stages. So the suddenness and spontaneity of the revo- 
lutionary constitutions is only apparent and not real. 

Indeed the correspondence and memoirs and treatises of 
French thinkers for two hundred years before the overthrow 
of '89 are replete with complaints in regard to the old regime 
and suggestions for remedying its irregularities and injustice. 
Whether France had a constitution was a question asked and 
answered countless times; and, naturally enough, the answers 
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were largely determined by personal or corporate interest and 
predilection. To describe the growth of the idea of a constitu- 
tion, it will be profitable to quote the views of men who may be 
presumed to have had some influence in shaping public thought, 
though the exact measure of that influence it will be beyond 
our power to estimate. To appreciate the difficulty with which 
the idea took form we must have some notion of the dead 
weights and the active energies which impeded or opposed its 
development. 

On March 6, 1648, a deputation from the Parliament of Paris 
visited the queen regent and replied as follows to her request 
that the parliament define its authority and limit its jurisdiction : 

For the members of parliament to resolve what are the extreme limits of 
their power would be to enter into controversy with their sovereign. 
Pardon us, Madame, if, in order to keep within the bounds of respect, 
we fail in obedience. The members of parliament confess that they 
cannot and ought not to decide a question of this nature, for, in order 
to do so, it would be necessary to break open the seals of royalty and 
penetrate into the secrecy and majestic mystery of the empire. Be 
gracious enough to pardon , Madame , this refusal to deliberate upon the 
most important and difficult question of government, the determination 
of the legitimate measure, extent and competence of the various powers. 1 

Lest it be thought that the parliament's reluctance was actu- 
ated by unselfishness and modesty, I may be permitted to 
quote the sentiments of the same parliament in the year 1732 : 

The full and entire liberty of acting according to the exigencies of time 
and circumstance constitutes all the force, sometimes all the importance, 
of our decisions. Everything which might tend to tie the hands of 
your parliament and to restrain that indefinite liberty which it has always 
enjoyed in the administration of justice, would appear at once new and 
difficult if not impossible of execution. 2 

Something of the same spirit is manifest in the remonstrances 
of the Parliament of Provence in February, 1771. In this case 

•Memoires de Talon, Memoires relalifs a l'histoire de France (Paris, 1857), vol. 
xxx, p. 217. 

* Flammermont, Remontrances du Farlement de Paris, vol. i, p. 282. 
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it is a question of establishing the bounds between monarchy 
and despotism, and the parliament declares that " to remove 
the sacred veil which conceals the limits of authority is to inspire 
distrust and start a dangerous agitation." ' Here the argument 
for uncertainty and absence of definition is advanced in the 
interest of domestic peace ; on another occasion the same argu- 
ment is used in the interest of safety from outside intervention : 

The French government is indefinable, incomprehensible ; and it is 
precisely that which gives it all its force. Unable to descry or estimate 
the extent of its resources, the enemies of this state cannot inflict upon 
it serious injury, much less destroy it. * 

If we remember that intelligent Frenchmen had always a ten- 
dency to lapse into this anti-constitutional frame of mind — a 
tendency thus to worship indefiniteness and mystery — we shall 
better appraise the difficulty of introducing into France a well- 
ordered government. 

As it is my purpose later to adduce evidence of a constitu- 
tional concept actually existent before the Revolution, it is only 
fair to admit at the beginning how little the concept had been 
able outwardly to accomplish, and in what an apparently serious 
predicament France found herself as she approached the end 
of the old regime. In March, 1 789, Seguier declared : 

The present situation of France is like that of a numerous fleet buf- 
feted by a tempest, unable to use the signals agreed upon ; the vessels, 
beaten about by opposing winds, obey the foaming wave, collide, sepa- 
rate and meet again. 3 

The Baron de Besenval thus describes the pre-revolutionary 
anarchy : 

The general spirit of revolt, the conflict of diverse interests, had at 

1 Recueil de remontrances des parlements (Paris, 1775), vol. ii, p. 487. Bib. Nat. 
Lb. 38, 1256. 

2 Chaillon de Jonville, Apologie de la constitution francaise, ou Etats republicans 
et monarchiques compares dans les histoires de Rome et de France (1789), vol. i, 
1>. 143. Bib. Nat. Lb. 39, 1272. 

'Speech of Seguier in the Parliament of Paris on March 17, 1789. Journal ge- 
neral de France, 1789, p. 131. 
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last produced a ridiculous caricature of civil war, which, without chiefs, 
without poignards, without poison, without the shedding of blood, 
nevertheless had all the evils attendant upon intestine strife. 1 

Mounier, with his accustomed clearness, sums up the situa- 
tion as follows : 

France alone, perhaps, presented the extraordinary spectacle of two 
authorities, alternately victorious and subdued, concluding truces but 
never definitive treaties and, in the shock and impact of their preten- 
sions, dictating contrary mandates to the people. These two authori- 
ties were that of the king and that of the parliaments or superior 
tribunals. 2 

Linguet, the erratic journalist and advocate, in 1777 lends his 
facile pen to the portrayal of the conflict of powers. 

In France . . . the monarch calls himself the nation ; the parlia- 
ments call themselves the nation ; the nobility calls itself the nation ; 
it is only the nation itself that is not permitted to say what it is or even 
to give evidence that it exists. While we wait for the situation to be 
clarified, all is confusion ; everything serves as a basis for claims and as 
matter for dispute. The royal authority, incessantly advancing or 
receding, knows no bounds which it dares not cross and no limits 
behind which it cannot be forced to retreat. 3 

In his history of the decline of the French monarchy, Soulavie 
remarks : 

Of this struggle between the claims of military force and the claims of 
the parliaments was born a government which I will not call a free 
government (in which the powers are divided, defined, classified and 
established ... as in England), but there was born this gouverne- 
tnent hermaphrodite . . . which now crushed the revolutionary oppo- 
sition of the parliaments by a coup d'etat, and the following year sub- 
mitted to the spirit and terms of the parliaments' representations.* 

'Memoires du Baron de Besenval (Paris, 1821), vol. ii, p. 306. 

* Recherches sur les causes qui ont empSche les Francais de devenir libres, et sur 
les moyens qui leur restent pour acquerir la liberte (Geneva, 1792), vol. i, p. 11. 
Bib. Nat. Lb. 39, 5705. 

'Linguet, Annales, vol. i, p. 17. 

*Histoire de la decadence de la monarchie francaise (Paris, 1803), vol. i, p. 238. 
Bib. Nat. La. 29, 10. 
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An English observer writing in 1769 is sure the French mon- 
archy is absolute, and thinks he discerns the cause. 

Such a system of government could scarcely be framed for any purpose 
but to render arbitrary power wonderfully secure. It effectually de- 
ceives the people ; for to their minds, so infatuated with the magnitude 
of their idea of the grand monarque, such resolute opposition as his 
edicts sometimes meet with in parliament amazes them and gives them 
a notion of liberty, which renders the truth less apparent. It is incredi- 
ble what numbers of Frenchmen will insist violently that their king is 
far from being absolute — that they are a free people — and that the leg- 
islative power resides not in the king, but joindy with his parliament. 1 

At the outbreak of the Revolution a French writer expressed 
substantially the same view as to the ineffectiveness of the 
parliaments : 

The parliaments, attached to antiquated forms, did sometimes make 
good their opposition ; but they were easy to overcome by negotiation 
and by offering advantageous terms to those members who had the 
most influence. Ignorance of the affairs of state characterized these 
great bodies, and it was easy for an adroit minister to present matters 
to them under a favorable aspect ; their remonstrances were often 
agreed upon with the court and replied to in advance, and the most 
eloquent protests were become but commonplaces. 2 

These contemporary opinions, it must be confessed, go to indi- 
cate not merely that France had no constitution, but that the 
French had no clear idea of a constitution. It must however 
be borne in mind that the outward and apparent status quo is 
not always indicative of the real advance made by ideas. 

It is manifest that the first step toward establishing constitu- 
tionalism is to destroy the claim to absolute, arbitrary power. 
We find very early and very positive utterances by Frenchmen 
to the effect that the royal authority is limited ; that France is a 
monarchy but not a despotism. There was most emphatic op- 

1 Letters concerning the Present State of the French Nation (London, 1769), p. 
142. Bib. Nat. Lb. 38, 1563. 

2 Gabriel Senac de Meilhan, Des principes et des causes de la Revolution en France 
(London, 1790), p. 35. 
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position to the doctrine that the monarch's far-sightedness and 
perception of his own interest as bound up with that of his sub- 
jects would operate to keep him within just limits ; such a self- 
imposed restraint is characterized as a sanve-garde trompeuse. 1 
A limit, which perhaps was hardly less fictitious, was found in 
divine law and precept. Frenchmen were often ready enough 
to admit that kings were God's earthly agents, but they de- 
manded that the kings act in harmony with God's laws. Seyssel, 
an early writer on public law, mentions " religion " as the first 
of the three restraints upon kingly power. 2 In July, 1549, 
Henry II, in an interview with Chancellor Olivier and the first 
president of the Parliament of Paris, was admonished of his duty 
and was asked : " Can kings, transcending the common virtues, 
do anything more lofty, more royal and more divine than to 
conform themselves to God in the administration of justice?" 3 
A century later it was asserted that 

The necessity of doing well and the inability to fail are the highest 
degrees of all perfection. God himself, in the opinion of Philo the 
Jew, cannot do more, and it is this divine impotence which sovereigns, 
who are God's likenesses upon earth, ought especially to imitate in 
governing their states. 4 

Bossuet insisted that " the people ought to fear the prince ; but 
the prince ought to fear to do evil." 5 

Out of this restraint imposed by religion was derived the 
famous doctrine of the " happy inability " (heurettse impuissance) 
of kings, which was used by publicists and parliaments in the 
manoeuvres of opposition down to a very late date. 

There are laws which our kings are fortunately incapable of changing 

' Arrete du Parlement de Bordeaux du 26 mars 1771, p. 3. Bib. Nat. Lb. 38, 
1158. Also Arrete du Parlement de Rennes du 16 mars 1771, Recueil, vol. ii, p. 
289. Bib. Nat. Lb. 38, 1256. 

? La grande monarchic de France (1541), pp. II, 12. Bib. Nat. Le. 4, 1. 

a Archives Nationales, MSS. U933, p. 380. 

*Traite des droits de la reyne tres-chretienne sur divers Etats de la monarchic 
d'Espagne (Paris, 1667), part ii, p. 191. Bib. Nat. Lb. 37, 3566B. 

5 Politique tiree des propres paroles de l'Ecriture sainte, Oeuvres completes (ed. 
Lachat, Paris, 1864), vol. 23, p. 564. 
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. . . those laws which, taking their rise in eternal justice, impose 
upon all sovereigns, no matter how extensive their power, the rigorous 
obligation of respecting legitimate rights, of judging equitably , of not 
deciding except according to law, of shunning despotism and of con- 
sulting, in all acts of government, the interest of the public weal. 
These laws , dictated by the Author of Nature , are the primitive foun- 
dation of all society and are binding upon all authorities, even the most 
absolute. ' 

The men who disputed the king's divine right hesitated to 
proclaim unreservedly the severance of God's authority from 
temporal affairs; accordingly they accepted the vox populi vox 
Dei argument. In 1 77 1 a radical writes : 

It must not be imagined that the monarch is inferior or submissive to 
the people over whom he has a right to rule ; but he is incontestably 
subject to the will of God, which, in temporal governments, is legi- 
timately manifested by the voice of the people ... In accordance 
with the express terms of the consecration of our kings, the right to 
reign is no other than that of governing according to the will of God ; 
indeed, our monarchs promise to do thus when they swear to rule in 
harmony with the best advice given in the council of their liegemen. '' 

In 1 77 1 this was no longer new doctrine, for the people's con- 
trol over the inauguration and administration of kings had 
already for generations been insisted upon. In 1 71 7 Massillon, 
the newly appointed bishop of Clermont, preached a series of 
sermons before the young king, Louis XV, with wholesome 
admonitions which that monarch would have done well to heed. 

Sire, a magnate, a prince , is not born for himself alone ; he owes 
himself to his subjects. The people, in elevating him, have confided 
power and authority to his keeping and have reserved for them- 

1 Developpement des principes fondamentaux de la monarchic franchise, par Jan- 
non et autres magistrats emigres (1795), p. 29. Bib. Nat. Le. 4, 106 Reserve. 

2 Inauguration de Pharamond; ou Exposition des loix fondamentales de la mo- 
narchic francaise, avec les preuves de leur execution, perpeluees sous les trois races de 
nos rois. This pamphlet is contained in vol. ii of Les efforts de la liberie et du pa- 
triotisme contre le despotisme du Sr. de Maupeou, chancelier de Prance, ou Recueil 
des ecrits patriotiques publies pour maintenir l'ancien gouvernement francais. Lon- 
don, 1775. Bib. Nat. Lb. 38, 1303. 
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selves the right to his care, his time, his vigilance. He is not 
an idol that they have made to worship ; he is a guardian put at 
their head to protect and defend them. He is not of those useless 
divinities which have eyes and see not, tongues and speak not, 
hands and perform not ; he is of those deities who go before the people 
... to conduct them and guard them. It is the people who, by 
the command of God, have made our sovereigns what they are . . . 
Yes, Sire, it is the choice of the nation that first placed the scepter in 
the hands of your ancestors ; it is the nation that lifted them upon the 
military shield and proclaimed them kings. ' 

Out of the theocratic notion of government, and doubtless as 
a consequence of the theory that the voice of the people was 
the voice of God, sprang the concepts of contrat social and 
volonte generate, which received such extended treatment at the 
hands of eighteenth century philosophers and publicists. The 
people, foreseeing the advantage of being ruled by a monarch, 
choose, by expressing their volonte generale, a king. This 
volonte generale remains forever the guide, the norm, of royal 
action. To the popular will must the king's will conform, before 
the king's will can be said to be a volonte legale. 

There was, however, an ambiguity in the term volonte legale. 
Just as French kings, in the natural course of events, had legiti- 
mate children and legitimized bastards, so, in the realm of legis- 
lation, they had lawful volition and volition made lawful. This 
distinction was perfectly clear to Frenchmen when they took the 
trouble to formulate their political ideas ; but for the two con- 
cepts they had but a single expression, that of volonte ligale 
or its equivalent, pouvoir legal, and this poverty of phrase at 
times led to confusion of thought. The term " lawful volition " 
connotes a realm of powers and capacities at the complete dis- 
posal of the monarch by virtue of constitutional grant and allow- 
ance, while the concept " volition made lawful " refers merely 
to the monarch's right to propose and initiate legislation, subject 
always to the right of a competent body to veto, to amend or to 
confirm any such proposed legislation. 

'Petit careme de Massillon, eveque de Clermont. Paris. Bib. Nat. Inventaire 
" D" 71092. 
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Taking up, then, the subject of " lawful volition," and neg- 
lecting for the moment the idea of " volition made lawful," we 
are confronted at the outset by numerous rules for the monarch's 
guidance. Let it be understood that these rules vary according 
to the preconceptions and the politics of writers. In the minds 
of radicals, they are barriers ; in the minds of absolute monarch- 
ists, they are the generously contributing sources of royal 
power. It may be not amiss to utter the warning that I shall 
always incline to quote the radical view, for it is to the extrem- 
ists all along the line that we are indebted for the development 
of the constitutional idea in its fullest elaboration. 

We may consider, then, the realm of the king's " lawful voli- 
tion " as the realm of those residuary powers left the monarch 
after subtracting the laws and principles established for his guid- 
ance. These laws and principles are variously named. They 
are the lois fondamentales, constitutives, constitutionnelles, primi- 
tives, printordiales, essentielles, immuables,permanentes, inebran- 
lables, indestructibles. 

Whence come these " laws " ? Their origin is differently de- 
scribed as divine, natural, traditional and reasonable. They are 
imposed by God, by nature, by custom, by compact and by gratui- 
tous self-limitation on the part of the sovereign. Especially do 
the opponents of absolutism ascribe to this last method the origin 
of the lois fondamentales. That was a polite ruse to mollify the 
king and lull him to sleep with the assurance that his predeces- 
sors, realizing their human weakness and fallibility, had volun- 
tarily disburdened themselves of their omnipotence and confided 
large powers to a safer and wiser keeping than their own. The 
king was credited with upright intentions and an inexhaustible 
fund of good-will, but he was reminded that his volonte was 
liable to surprise by crafty, unprincipled courtiers, and that out 
of the goodness of his heart and the fulness of his exchequer 
he was likely to be led astray. This unflattering ascription of a 
self-acknowledged fallibility seemed less brutally hostile and 
offensive than would be any direct assertion of a limit imposed 
from outside. So we shall expect to find that monarchs fre- 
quently took patriotic precautions against themselves and irrev- 
ocably deprived themselves of the free exercise of certain 1m- 
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portant powers. It is expressly stated that what the king has 
thus given, the king cannot take back. 1 

The lots fondamentales as imposed by God and by nature 
have already been briefly noticed in connection with the re- 
straints imposed upon the monarch by religion. These laws 
find their best exponent in Bossuet; 2 but Bossuet was in effect 
an absolute monarchist, 3 and furthermore his intent was " rather 
to offer counsels or moral teachings than to establish principles 
or rules of law." 4 

When, in the passages thus far cited, Frenchmen speak of 
the laws fixed by nature, it is usually Nature capitalized and, by 
implication, nearly if not quite synonymous with God. But this 
is misleading, because the ideas associated with nature had the 
most various applications; nature furnished above all, the sanc- 
tion for Rousseau's contrat social. Especially does Burlamaqui 
associate the idea of natural fundamental laws with the idea 
of contract. He considers the lots fondamentales in two 
divisions, the" natural" and the " positive," and places in the 
former category 

the promises, whether express or implied, by which kings upon their 
accession to the throne bind themselves, even by oath, to govern ac- 
cording to the laws of justice and equity. Accordingly these laws in- 
clude all the obligations which spring from the original causes of the 
formation of states. 6 

1 " Ne concluez pas . . . que si le parlement tient tout du roi, celui qui lui a tout 
dome peut tout lui 6ter." Lettre d'un vrai patriote a M. Crethieu de Lamoignon, 
garde des sceaux de France, May 20, 1788, p. 6. Bib. Nat. Lb. 39, 558. 

2 "C'est principalement de ces lois fondamentales qu'il est ecrit, qu'en les violant, 
' on £branle tous les fondements de la terre ' (Psal. 81, 5), apres quoi il ne reste plus 
que la chute des empires." Bossuet, op. cit. p. 500. 

% Ibid. 532, 533. 

4 " [II] presente plut6t des conseils ou des preceptes de morale, qu'il n'Stablit des 
principes ou des regies de droit." J. E. M. Portalis, De l'usage et de l'abus de 
l'esprit philosophique durant le xviii e siecle (Paris, 1834), vol. ii, p. 213. Ed. 1820, 
vol. ii, p. 269. 

5 Cited in Billaud-Varennes, Despotisme des ministres de France (Amsterdam, 
1789), vol. ii, pp. 25, 26. Bib. Nat. Lb. 39, 1320. 
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By such degrees does the idea of nature imperceptibly merge 
into the conception of contract. 

The bewildering mass of material upon the subject of the 
contrat social need present no serious obstacle to our research, 
if we bear in mind that our quest is simply to ascertain the 
alleged basis and origin of the lois fondamcntales. Everything 
which contributes to that end is grist for our mill ; all else is 
chaff. 

So early as 1667 we find an assertion which, intrinsically and 
in the absolute, is so remarkable and, relatively, is so germane, 
that it merits quotation : 

Inasmuch as the fundamental law of the state has established a reciprocal 
and eternal bond of union between the prince and his descendants on the 
one part, and the subjects and their descendants on the other, by a sort of 
contract which provides that the sovereign shall reign and the people shall 
obey, neither party alone, at its own pleasure, can free itself from so 
solemn an engagement in which the two parties have bound themselves 
each to the other to render mutual assistance — the authority to rule 
representing an obligation quite as strict in its way as the duty to obey. '• 

Noteworthy as this statement is, it will be observed that it 
emphasizes mainly the inability of the monarch legally to cease 
governing according to the original contract with the people. 
There is no attempt to elaborate the idea of lois fondamentales ; 
in fact, only one such law is insisted upon. The most direct 
and unequivocal statement that the lois fondamentales in general 
arise from agreement is to be found in Diderot's article on " Lot" 
in the Encyclopedic, where he declares that 

the fundamental laws of a state . . . are compacts between the people 
and that person, or those persons, upon whom the people confer the 

1 " La loy fondamentale de l'fitat, ayant forme une liaison reciproque et eternelle 
entre le prince et ses descendants d'une part, et les sujets et leurs descendants de 
l'autre, par une espece de contrat qui destine le souverain a regner, et les peuples a 
obeir, nulle des parties ne peut seule, et quand il luy plait, se delivrer d'un engage- 
ment si solennel, dans lequel ils se sont donnez les uns aux autres pour s'entr'aider 
mutuellement : l'autorite de regner n'etant pas moins une servitude en sa maniere 
que la necessite d'obeir en est une." Traite des droits de la reyne, etc., part i, p. 
169. 
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sovereign power ; and these compacts determine the manner in which 
the government shall be conducted and prescribe limits to the sovereign 
authority. l 

The same author even goes so far as to say that " the original 
act of association bears the name of the fundamental laws of the 
state, for the reason that they constitute the basis of its security 
and liberty." 2 

Having now shown that the lois fondamentales were said to 
have originated in God, in nature, in contract and in the sove- 
reign's voluntary grant, it remains for us to consider their origin 
in tradition and immemorial custom. We are wont to ascribe 
to the Teutonic peoples, and particularly to the English, a rev- 
erence for antiquity as such, and to account for their present 
status by showing the tenacity with which they have retained 
things out of sheer conservatism, after the original raison d'Stre 
has long since disappeared. I am not prepared to assert that 
the Gallic people are not more prone to innovation than the 
Teutonic ; but this I know, that in casting about for pretexts of 
opposition to authority and in proposing remedies for despot- 
ism French publicists repeatedly said : " Let this be so because 
it has been so, because it has been consecrated by time and 
usage." The appeal to precedent was a very strong appeal, and 
was used with great effect. Indeed, it was from the accumula- 
tion of precedents, from the slow accretion of custom and tradi- 

1 " Les lois fondamentales d'un Etat . . . sont des conventions entre le peuple et 
celui, ou ceux, a qui il defere la souverainete : lesquelles conventions reglent la 
maniere dont on doit gouverner, et prescrivent des homes a l'autorite souveraine." 
Encyclopedic ou Dictionnaire raisonne, etc. (3°™ ed., Livourne, 1773), vol. ix, p. 598. 

* "L'acte primordial d'association . . . porle le nom de lois fondamentales de 
l'Etat, parce qu'elles en constituent la surele et la liberie." Ibid. — It is interesting to 
note that sometimes the people were conceived of as having established the monarchy 
by an agreement among themselves indeed, but not by any contract with the man 
chosen as monarch. The king thus becomes a mere office-holder, with no irrevocable 
right to his office. " L'acte par lequel un peuple se soumet a des chefs n'est 
point un contrat. Ce n'est absoltiment qti'une commission, un emploi dans lequel, 
simples officiers du corps politique, les chefs exercent en son nom le pouvoir dont 
il les a fait deposilaires, et qu'il peut limiler, modifier et reprendre, quand il lui 
plait; l'alienalion d'un tel droit etant incompatible avec la nature du contrat social, 
et contraire au but de l'association." L'Ami des Loix (1771), p. 7. Bib. Nat. 
Lb. 38, 107 1. 



No. 4] CONSTITUTIONAL THEORIES IN FRANCE 65 j 

tion, that the fundamental laws drew their origin and their force. 1 
As the English common law is a residuary quintessence of 
countless decisions of the judicial courts, so in old France the 
fundamental and the quasi-fundamental maxims of government 
and administration were the resultant of a mass of royal or- 
dinances, in the making and promulgation of which the parlia- 
ments had had sometimes an advising, sometimes a deciding 
voice. 

It is evident that if the basis of French government was im- 
bedded in and composed of the multifarious acts of legislation 
which had gone before, it was necessary to have some means of 
determining at any given moment the actual status of this ever- 
developing constitution. It is precisely this need which the 
French parliaments, Parisian and provincial, attempted to satisfy. 
These bodies, offshoots of the old curia regis and intended 
by the monarch to perform chiefly judicial duties, were per- 
mitted nevertheless to register royal edicts. That was the king's 
way of getting his legislative will before the people. The cere- 
mony of registering was at first but a simple, secretarial per- 
formance, but in time it made the parliament a powerful engine 
of administration and also the final resting place of the laws. 
Holding in its possession the records of untold edicts and ordin- 
ances, the parliament by degrees assumed the position of the 
watch-dog of legislation, and arrogated to itself the right to op- 
pose and veto new laws which it might see fit to declare not in 
harmony with the French constitution. In the bitter conflicts 
over proposed enactments, the king, with the ever imminent 
menace of armed soldiery and the more insidious menace of 
lettres de cachet, was able in the last instance to compel outward 

1 Lepaige, in the course of his argument for such constitutional limitations as the 
parliaments tried to establish, discusses the lot's fondamentales. He has just de- 
scribed the origin of the Salic law, and continues: " Fresque toutes nos autres loix 
fondamentales sont dans le mSme cas; egalement etablies sur une tradition, qui 
remonte a I'origine mime de la monarchic, et dont nous ne trouvons les premiers 
vestiges que dans Tacite " (!) . . . Again, in his effort to render undoubted the 
antiquity of the his, he declares that " les differens peuples Germains, en s'etablissant 
dans les pays qu'ils occupent aujourd'hui, y porterent les loix fondamentales de leur 
fetat." Lettres historiques sur les fonctions essentielles du parlement, sur le droit 
des pairs, et sur les loix fondamentales du royaume (Amsterdam, 1753-54), pp. 
11, 12. Bib. Nat. Ld. 4, 2563. 
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obedience to the royal will. But in the struggle to establish 
well-grounded legal justification for its claims, the parliament 
had nearly always the advantage, because of its jealous guardian- 
ship of the records of the past.* 

Composed, like the other parliaments, of trained advocates, 
the Parliament of Paris made the registered laws of centuries 
support each pretension it put forth. Keen to detect an un- 
wary admission of royal impuissance, unscrupulous in the distor- 
tion of phrases, adept in the juxtaposition of originally unrelated 
utterances, this body for generations mangled and remade the 
legislation of the past to suit itself. 2 To its skilful manipulation 
of what would seem to be unpromising material is due the 
plausibility of the remonstrances which it was allowed to make 
prior to registering new laws. These remonstrances, seemingly 
founded on justice and uttered in tones of candor and of right- 
eous indignation, printed and spread broadcast over the land 
from every one of the thirteen parliaments as a distributing 
center, had incalculable influence in acquainting the intelligent 

1 It may be thought that the crown would have equal opportunity with the parlia- 
ment for access to the records of legislation, could successfully refute the latter's cita- 
tions and thus destroy the incipient, tentative constitution. Reasonable as that sup- 
position appears, it is not sustained by the facts. The predicament of the crown 
cannot l>e better described than in the words of Moreau in his Memoire sur la forma- 
tion d'un cabinet de legislation au contrdle general des finances, mai, 1 759: " Dans 
les differentes contestations qui, depuis plusieurs annees, ont importune l'autorite du 
roy et trouble la paix interieure qu'il voulait maintenir, on ne s'est appercu que trop 
souvent de la disette 06 Ton etait a la cour, et de bons recueils de loix et de gens qui 
prissent la peine de les feuilleter. Les compagnies (parlements) se fondaient sur 
celles qui paraissaient appuyer leurs pretentions, et, faute de connaitre aussi bien 
qu'elles les sources ou elles puisaient, on restait souvent embarrasse de la reponse, et 
Ton n'appercevait pas celles que les monuments de notre legislation auraient pu 
fournir au ministere. Cet avantage que les compagnies se sont procure par de pro- 
fondes etudes, dont elles ont abuse quelquefois, les a enhardies. Leurs pretentions 
ou n'auraient point eclate, ou se seraient renfermees dans de justes bornes, si ces 
corps eussent senli que la cour avait aulant de connaissances qu'eux." Le comite 
des travaux historiques et scienlifiques, vol. 73, part I, p. 3. — Moreau repeats his 
contention in 1762 (ibid. p. 47) and in 1764 (ibid. p. 83). 

1 The indictment which is here brought against the Parliament of Paris will find its 
justification in a perusal of the three volumes of the remonstrances of this parliament 
during the reigns of Louis XV and Louis XVI, published by Professor Flammermont. 
An examination of the protests made by the provincial parliaments simply reinforces 
the impression made by Flammermont's collection. 
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and, above all, the numerous legal class with the available 
grounds and pretexts for opposition to royalty. 

The opposition was always accompanied by an appeal to the 
French constitution, and the constitution at any given time was 
the patch-work product which the parliament saw fit to make it. 
Nevertheless, despite the frequent inconsistency of its claims, 
the parliament found it advantageous in the main to urge con- 
tinually the same limitations on the crown, and in consequence 
there grew up a pretty definite scheme of fundamental law. 
The importance of this usurped and often ill-maintained pre- 
rogative of interpreting the constitution cannot be overestimated. 
Unrecognized by the king, the claim was sanctioned by the 
people, and the parliament at times took on the aspect of a 
national body, in some measure representative of the people.' 

Let us now examine some of the most generally recognized 
of the alleged fundamental laws and particularly those rules 
which best expressed the eighteenth century idea of a consti- 
tution. 2 

First of all, there were the numerous maxims which assured 
the continuance of monarchy. Even the radical opponents of 
the crown, in order to ward off the imputation of treason, began 
their attack with full-mouthed protestations of loyalty to the 
reigning house and in the opening sentences conceded a pleni- 

1 Memoires d'Argenson, vi, 452; August, 1751 : " Ici le parlement inleresse la na- 
tion, evoque la constitution fondamentale, voila de quoi la faire revolter!" Ibid, ix, 
249; April 14, 1756: " L'on observe que tons les parlements font des remontrances 
avec hardiesse pour pen de chose, et conime sfirs de I'emporter; que le peuple, dans 
les halles, commence a parler de lois fondamentales et d'inleiSts nationaux, ce qui 
marque une fermentation dangereuse contre 1'autorite." Memoires secrets ri'Angeard, 
p. 81 : " II faut bien que le roi soit maitre du parlement, mais que personne ne le croie; 
sans cela tout serait perdu." 

'The early disagreement as to what were the undoubted lois fondamentales has 
been well discussed by a modern writer, Georges Weill, Les theories sur le pouvoir 
royal en France, pendant les guerres de religion (Paris, 1891). Weill writes (p. 278): 
"Aucun de ces theoriciens [of the 16th century] . . . ne manque d'insister sur 
les lois fondamentales du royaume ... II est difficile d'en dresser la lisle exacte; 
. . . on n'en peut citer qu'une, l'inalienabilite du domaine, sur laquelle tout lemonde 
se melte d'accord . . . l'un y voit un avantage pour le royaume, l'autre pour le roi." 
The uncertainty as to the precise content of the lois fondamentales continued through- 
out the old regime, though public opinion tended increasingly to enlarge their scope 
and application. 
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tude of power which progressively dwindled with each succeed- 
ing phrase. Of course, it is unnecessary to state that the avowed 
supporters of absolutism eagerly availed themselves of the catch- 
word " fundamental law " to clinch the argument for prerogative. 

The Salic law, the inalienability of the territorial domain and 
the obligation to defend it — these were the foundation stones of 
the venerable edifice of monarchy. 1 

The statement of the rights of the crown is usually accom- 
panied by a statement of the limitations upon royal power, with 
especial insistence upon the supremacy of law and the subordi- 
nation of force. 2 

1 " L'immutabilite du gouvernement monarchique; l'ordre de la succession au 
tr8ne; I'independance de la couronne; l'autorite' absolue du monarque, autorite qu 
reside pleinement, uniquement et essentiellement dans la personne du roi; l'inalie- 
nabilite de cette autorite supreme, suivant la formule du serment de nos anciensrois.'' 
La t4te leur tourne (1788), pp. 12, 13. 

"La loi de la succession a la couronne aux males; la souverainete du roi." Les 
vrais principes de la monarcbie francaise, par I'Ami des Loix (1787), p. 3. 

" Le droit de la maison regnante au trone, de male en male, par ordre de primo- 
geniture, a l'exclusion des filles et de letirs descendants." Flammermont, iii, 745; 
May 3, 1788. 

" En France la premiere loi fonHamentale est que tout soit soumis a un monarque 
qui est la source de tout pouvoir politique et civil, et le fait exercer par des puissances 
intermediaires subordonnees et dependantes." Observations sur I'imprime intitule: 
" Reponse au citoyen qui a publie ses reflexions " (1770), p. 49. 

"N'est-ce pas line loi fondamentale de l'Etat que chaque prince est oblig£ de 
transmettre sa couronne a son successeur avec toutes les prerogatives dont il a joui lui- 
meme?" Lettres sur les remontrances du parlement (1753), p. 149. 

1 " La France est une monarchic gouvernee par le roi, suivant les lois." Flammer- 
mont, iii, 745; May 3, 1788. 

The power of the monarch is limited by " la loi naturelle, par la loi divine, par les 
lois constitutives fondamentales de l'Etat, et c'est en cela que differe essentiellement 
le monarque du despote." Richard (a Dominican), Lettres flamandes a un ami 
francais sur les differens du monarque de France avec ses parlemens (Lille, 1788), 
p. 5. 

" Toute puissance creee ne peut rien ordonner de contraire a la loi de Dieu, ou au 
droit naturel . . . Si le prince violait les loix fondamentales, les conditions sous Ies- 
quelles il a recu la couronne, il n'y aurait aucune obligation de lui oWir." Maximes 
du droit public francais (2nd ed., Amsterdam, 1775), vi, 113. 

" Ce n'est pas la force, c'est la loi constitutive et fondamentale qui est la mesure 
commune des droits et des devoirs mutuels et reciproques du souverain et de la na- 
tion." Remontrances du Parlement de Besancon; March II, 1 771; Recueil, vol. ii, 
pp. 406, 407. Bib. Nat. Lb. 38, 1256. 

In protesting against the use of the military power in civil affairs, the Parliament of 
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In order to make good the protecting surveillance of the laws, 
it was necessary to establish the rights of parliament beyond 
question, by giving those rights an important place in the con- 
stitution. It may well be imagined that parliament was not slow 
to develop a theory of its own prerogatives and to erect those 
prerogatives into fundamental laws. 1 

It will be remembered that in considering the volonie legale 
and distinguishing between lawful volition and volition made 
lawful, it was shown that the monarch's lawful volition was his 
sphere of freedom limited by certain fundamental laws. Aside 
from that absolute freedom, it was not disputed that he had a 
degree of tentative liberty in legislation, for he had the un- 
doubted right to frame and propose edicts and ordinances. It 
was necessary, however, at least according to the theory of 
parliament, that the will thus expressed be verified in a cour 
souveraine, according to the norms of the constitution, before it 
could become valid as law. As we have seen, the king was sup- 
posed thus to guard himself against " surprise." 

In order to preserve the constitution inviolate, the parliament 
asserted that it could freely deliberate, follow deliberation by 
remonstrance, and finally even refuse to register at the king's 
command, in spite of lit de justice and lettres de cachet. At the 

Paris utters a direct menace to royalty, saying that, if the king disregards the laws, 
"il ne subsislerait pour fondement a son troneque la force, qui peut etre deiruite par 
la force." Flammermont, ii, 435; January 18, 1764. 

1 Parliament quotes Francis I as saying: " Les lois fondamentales de son royaume 
etaient de ne rien entreprendre sans le consentement de ses cours souveraines, entre 
les mains desquelles residait toute son aulorile." Flammermont, ii, 69; November 
2 7> 1755- " De droit constitutif et national, votre parlement, qui est la cour de 
France, a de tout temps ete la premiere cour du royaume." Flammermont, iii, 257; 
January 8, 1775. 

In order to insure its permanence, the parliament insisted that its members were 
not removable. Ibid, iii, 746; May 3, 1788. — They claimed to be untrammeled in 
the expression of their opinions: "La liberie des opinions est un de ces privileges 
inherens a l'institution des parlemens; elle est line des principales sources d'ou sortent 
la veriteet la justice." Remontrances du Parlement de Dijon; March 15, 1759; Re- 
cueil de pieces sur l'histoire du Parlement de Besancon, vol. ii. p. 586. 

There was, moreover, a limit to their obedience. " Le chef-d'ceuvre de toutes ces 
ordonnances. Sire, est sans doute d'avoir pose des bornes a l'obeissance des magis- 
trats." Remontrances du Parlement de Normandie; May 28, 1789. Bib. Nat. Lf. 
25. 135, P- 21. 
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ceremony of the lit de justice, it claimed the right to have the 
votes of its members counted, and declared that a majority vote 
in the negative would operate to veto the law proposed. 1 This 
was a clear violation of all the traditions of French monarchy, 
but the parliament was often able to effectuate its will by ap- 
pealing to public opinion and preventing the execution of a law 
registered by the king's sole will. Moreau is one of the numer- 
ous authorities for the statement that a statute registered by 
force tended to become a dead letter. 2 How formidable Parlia- 
ment's resistance might be, we can judge by the anxious re- 
monstrance of a friend of royalty in 1787. 

Parliament interprets the law, extends or restricts it at pleasure, keeps 

1 " II est incontestable qu'en France le droit legislatif reside dans la couronne 
seule, et qu'il ne s'etend pas moins sur les magislrats que sur les peuples." 
" Mais il est constant aussi qu'en France . . . toute volonte du monarque n'est pas 
une volonte legale; et que la formation des loix est essentiellement assujettie a cer- 
taines formes publiques, a certaines deliberations solemnelles." Observations sur la 
declaration du 10 dec. 1756 au sujet de l'enregistrement des loix et de la discipline 
essentielle du parlement, p. 3. Bib. Nat. Lb. 38, 714. 

" Le parlement est en effet l'organe des volontes legales des rois, et leur sagesse, 
autant que leur bonte, l'a etabli, de toute anciennete, leur conseil public et legal." 
Justification du parlement, ou Observations sur le discours de M. le Chancelier au 
lit de justice du 7 dec. 1770, p. 35. Bib. Nat. Lb. 38, 1060. 

" L'ancienne forme du gouvernement francais ne permet pas qu'aucune volonte du 
prince ait d'execution publique et force de loi dans le royaume qu'elle ne soit precedee 
d'une deliberation du parlement." Flammermont, i, 576; April 9, 1753. 

" Maxime fondamentale, qu'il est d'une indispensable necessite que toutes les lois 
recoivent dans votre parlement leur derniere forme par l'enregistrement qui en est 
ordonne." Flammermont, ii, 31; November 27, 1755. 

" C'est une maxime inviolable en France, que nulle loi, nulle institution publique, 
ne pent etre etablie dans le royaume que par la sanction du prince et le consentement 
du peuple." Arrete du bailliage . . de Chaumont, March 16, 1771. 

" C'est une loy fondamentale en France, que lien ne pent Sire impose sur les su- 
jets du roy, et qu'on ne peut faire aucun ofiVier nouveau, que par le consentement du 
parlement, qui represenle l'aveu general de tout le peuple." De la nature ou qual- 
ity du Parlement de Paris, in Memoires sur le Parlement de Paris. Bib. Nat. MSS. 
nbuv. acq. fr. 7981. 

" La nation s'alarme, parce qu'elle se voit enlever ce droit incontestable, perpetuel, 
qu'elle a toujours eu d'examiner la loi, d'y donner son consentement, si elle l'ap- 
prouve; de la rejetter. si elle lui parait dangereuse; ou de la modifier si elle y trouve 
des inconveniens." La nouvelle conference entre un ministre d'Etat et un conseiller 
au parlement (1788), p. 25. Bib. Nat. Lb. 39, 559. 

'Exposition et defense de notre constitution monarchique francaise, ii, 139. 
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it silent or makes it speak, withholds or gives consent, nullifies govern- 
mental power or sets it in motion — is not this reigning like a despot? 
Thus it modifies the expressions of the royal will, imposes conditions 
before affixing the seal of its consent, demands from the king an account 
of his expenditures, marks out for him the path which he must follow if 
he wishes his edicts enforced. 1 

Especially under weak monarchs and during minorities, these 
courts of law wrought havoc with the kingship. 2 

From the point of view of political science, a valid excuse 
for the parliament's encroachments upon royal authority may 
be found in the use which it made of the power thus gained, in 
guaranteeing the liberties and immunities of Frenchmen. Its 
protestations of disinterestedness we may disregard altogether, 
but we must not neglect the substantial benefits which accrued 

1 " Le parlement interprete la loi, l'elend ou la resserre k son gre, la fait taire ou 
la fait parler, refuse ou consent, rend le pouvoir nul ou actif, n'est-ce pas la regner 
despotiquement? Aussi modifie-t-il les volontes royales, met-il des conditions au 
sceau de son consentement, demande-til compte au roi de ses depenses, lui presente- 
t-il la route qu'il doit suivre s'il vent que ses edits soient executes." Lettres surprises 
k M. de Calonne (1787), p. 11. Bib. Nat. Lb. 39, 363. 

1 " Un des plus eclaires et des plus zeles parlementaires, a qui je demandais de me 
marquer precisement les bornes qui separent l'usurpation d'avec le droit des parle- 
ments: 'Les principes,' repondit il, 'en celte matiere sont fort obscurs; mais, dans 
le fait, U parlement est fort sous un roi faible, el faible sous un roi fort.'" Me- 
moires de Duclos, Memoires relatifs a l'hisloire de Fiance, vol. xxxiv, p. 551. 

The power which parliament assumed during periods of minority is well indicated 
in a pamphlet published in the midst of the troubles of the Fronde. The author 
asserts that there are two important lois fondamentales : (1) "que nous ne recon- 
naissons en France qu'une seule autorite; (2) que nos rois l'ayant communique a 
leurs parlemens pour le bien de leurs subjets et particulierement pour la conduite et 
l'administration des affaires du royaume, il n'y a que les compagnies souveraines qui 
la puisseni exerctr ligitimement pendant la minority." Importantes veritez pour les 
parlemens, protecteurs de l'Estat, conservateurs des loix, et peres du peuple; tirees 
des anciennes ordonnances et des loix fondamentales du royaume (Dedie au Roy. 
Par I. A. D. Paris, 1649), p. 7. Bib. Nat. Lb. 37, 880. 

Another Fronde publication, the famous Histoire du temps, opens with this para- 
graph: "La France opprimee par la violence du ministere rendait les derniers 
soupirs, lors que les compagnies souveraines, animees par le seul interest public, 
firent un dernier effort pour reprendre l'authorite legitime, que la mesme violence 
leur avait fait perdre depuis quelques annees, parce qu'elle avait toujours este le plus 
fort rempart de la liberti publique, et comme le sanctuaire dans lequel s'estaient 
tousiours tonservees les loix fondamentales de l'Estat." L'Histoire du temps, ou le 
veritable recit de ce qui s'est passe dans le parlement depuis le mois d'Aoust 1647 
jusques au mois de Novembre 1648. Bib. Nat. Lb. 37, 1. 
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to the public as an incidental result of parliament's consistent 
selfishness. 

Of all immunities, the right to the peaceable possession of 
acquired property was the one most persistently upheld by the 
cour sonveraine. Primarily, the magistrates asserted their own 
perpetual right to their offices, which they had paid for roundly 
and considered as an inviolable possession. Often, however, 
their opposition was enlisted against taxes and imposts, on the 
ground that the citizens could not be despoiled of their property 
without their consent.' Occasionally, as in the bitter struggle 
to defeat Turgot's attempts at the equalization of taxes, the 
parliament stood out with unreasonable obstinacy as the cham- 
pion of the privileges and exemptions of nobility and clergy. 2 

Unworthy as were the original motives of parliament, its rest- 
less ambition led to an enunciation of general principles, to 
which it became natural to give a wider application than had at 
first been intended. In its very hide-bound conservatism and 
with a view to maintaining itself intact, this body protested ve- 

1 " Nul citoyen ne pent etre depouille de sa propriete que par Peffet d'un acte 
volontaire ou d'une condamnation legale; c'est le lexte des lois et le voeu connu de 
votre coeur." Flammermont, iii, 389; April 25, 1777. — "Que la premiere de 
toutes les loix, celle qui existe avant les empires et les rois, celle que la nature a 
donne et que la nature seule pourrait ravir, est la loi de la proprieie." Arrgle de la 
Cour des Aides, August 18, 1787. Bib. Nat. Lb. 39, 401. — " Toute loi qui garantit 
la propriete est loi fondamentale; tout ce qui y porte atteinte altaque la constitution 
de voire Etat." Lettre du Parlement de Normandie au Roi, February 26, 1 771; Recueil, 
vol. ii, p. 214. Bib. Nat. Lb. 38, 1256. — ,- La justice, Sire, est le premier devoir des 
rois ... La premiere regie de la justice est de conserver a chacun ce qui lui ap- 
parlient, regie fondamentale du droit naturel, du droit des gens et du gouvemement 
civil." Moreover, the inequality and the exemptions of the ordrcs are of divine 
origin. Flammermont, iii, 278 and 279; March 24, 1776. 

'Turgot's reform is one which "tend evidemment a Paneantissement des fran- 
chises primitives des nobles, des ecclesiastiques, a la confusion des etats et a Pinter- 
version des principes conslitutifs de la monarchic" Ibid. p. 292. — "Les Francais 
ne peuvent etre assujettis a aucun impot sans leur consentement." Kemontrance du 
Parlement de Bretagne, 1787; Bachaumont, MSmoires secrets pour servir a Phistoire 
de la republique des lettres en France, depuis 1762 jusqu'a nos jours (London, 1789), 
vol. xxxvi, p. 321. — " Le principe conslitutionnel de la monarchic francaise est que 
les impositions soient consenties par ceux qui doivent les supporter." Flammermont, 
iii, 682; August 6, 1787. 

Later the parliament said that taxes must be granted by the Estates General as- 
sembled as they were in 1614. Cf. Flammermont, iii, 746; December, 1788. 
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hemently that its members could be judged only by their asso- 
ciates. By an easy extension, that principle led to the general 
right of citizens to trial by peers, to habeas corpus and to freedom 
from lettres de cachet. 1 We cannot here enumerate all the liber- 
ties and exemptions which pamphleteers and parliaments from 
time to time elevated to the dignity of constitutional guarantees, 
but they were manifold, and they created a taste for constitu- 
tionalism which the Revolution was called upon to satisfy. 3 

1 " Par la constitution de l'Etat, par une loi aussi ancienne que la monarchic die- 
mSme, les officiers de votre parlement, qui se rendraient coupables, n'ont et ne peuvent 
avoir d'autres juges que votre parlement mSme." Remontrances du Parlement de 
Bordeaux; July 21, 1756; p. 51. Bib. Nat. Lf. 25, 107. — " Une maxime primitive, 
et qui subsiste encore dans notre gouvernement, fonda dans les premiers ages de la 
monarchic le droit de pairie en faveur de tous les ciloyens . . . Le superieur ne peut 
£tre juge par son inferieur. C'est le principe annonce dans les capilulaires de nos 
rois, puise dans la nature meme, et dont l'autorile subsistera toujours." Flammer- 
mont, ii, 59; November 27, 1755. — " Le droit de chaque citoyen de n'Slre jamais 
traduit en aucune matiere devant d'autres juges que ses juges naturels, qui sont ceux 
que la loi lui designe." Ibid, iii, 746. — " C est une maxime de notre monarchic, que 
nul citoyen ne pent etre consume prisonnier sans un decret du juge." Ibid, iii, 716; 
March 11-13, 1788. — " Le droit, sans lequel tous les autres sont inutiles, celui de 
n'Stre arrete, par quelque ordre que ce soit, que pour Sire remis sans delai entre les 
mains des juges competents." Ibid, iii, 746.— It is a "maxime" or "loi fonda- 
mentale " . "que les lettres de cachet 011 les ordres verbaux n'ont aucun empire 
sur le fait de la justice, et que les juges sont non-seulement autorises a n'y avoir point 
d'egard, mais qu'il leur est formellement enjoint de n'y point ol eir." Maximes du 
droit public francais (2nd ed., Ami-lerdani, 1775), ii, 83. Bib. Nat. Le. 4, 53B. 

'The first loi fondamentale is " le salut du peuple, qui forme la loi supreme." — 
Maximes du droit public francais, vi, 113. 

A sweepii g loi fondamentale is " La liberie politique de tout Francais naissant 
libre." Les vrais principes de la monarchic francaise, par l'Ami des Loix (1787), 
p. 3. Bib. Nat. Lb. 39, 398.— " La liberie n'est point un privilege, c'est un droit, 
et respecter ce droit est le devoir de tous les gouvernements." Flammermont, iii, 
720; March 11-13, 1788. 

" II est indubitable que la nation a le droit de se convoquer elle-mSme . . . selon 
les besoins de 1'Elat." This remarkable slatement is found in a pamphlet already 
quoted, written in 1771 : Inauguration de Pharamond; ou Exposition des loix fonda- 
mentales de la monarchic francaise. 

" Une premiere maxime incontestable . . c'est que nul homme ne peut exiger 
de son semblable une obeissance aveugle en toute occasion. L'homme, en quality 
d'etre doue de raison, ne peut, sans deroger a sa nature, renoncer k l'exercice de sa 
raison . . Une seconde maxime parallele 4 la premiere, c'est que nul homme ne 
peut promettre une obeissance aveugle " These are extracts from the Lettre k M. le 
Comte de . . , ancien capitaine an regiment D . . sur l'obeissance que les mili- 
taires doivent aux commandements du prince, a pamphlet contained in vol. iii of Les 
efforts de la liberie, already cited. 
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In estimating the forces at work in the old regime which pre- 
pared men's minds to appreciate the need for a written constitu- 
tion, it is not sufficient to expatiate on the limitations advanced 
as lois fondamentales. Those laws, whatever sacredness and per- 
manence their advocates ascribed to them, were but sorry make- 
shifts after all and could afford no lasting satisfaction to men 
who saw things clear and whole. Their flimsy fabric could offer 
no adequate barrier to despotism, though a momentary triumph 
might create the opposite impression. The men who realized 
this insufficiency, who levelled the shafts of their ridicule against 
the fragile ramparts of the lois fondamentales and who demol- 
ished the pretensions of the courts of justice — these men deserve 
some credit for hastening the dawn of the constitutional era. 
Their service was not one of construction, but they did good 
work in creating dissatisfaction with things as they were. 1 

Not only did the France of 1 789 lack fundamental laws which 
could claim to be permanent and effective delimitations of 
power, but she lacked altogether a body of law having general, 
uniform application to all parts of the realm alike. Nay, worse 
than that, the provinces and especially the pays d'etat aspired 
to such complete local autonomy that unity in the government 
of France seemed hopelessly impossible. Relying upon con- 

1 There is no more delectable morsel than the rich satire of Voltaire upon the lois 
fondamentales . Cf. Tres-humbles et tres-respectueuses remontrances du grenier a 
sel, 1770, contained in Oeuvres (£d. Benchot, Taris, 1879), vol. 28, pp. 403 el seq. 
— Linguet (Annates, viii, 75) remarked in 1780: " Je ne sais si dans le droit il peut 
y avoir une loi fondamentaie, comme tin beau parfait et purement intellectuel. Mais 
je vois que dans le fait ni l'une ni l'autre n'existe." — There were many obscure 
pamphleteers who, about the time of the overthrow of the parliaments, gave vent to 
their disgust at the latters' pretensions. " Ainsi done, la barriire des parlements, di- 
f endue par la magie de ces mots ' loix fondamentales,' quoiqu'il n'exislat rien de tel 
dans la lete des parlements, comme dans celle des minislres et de qniconque sait ce 
qu'il dit quand il prononce le mot 'absolu,' itait une barriire aussi precieuse en 
France, contre les fantaisies journalieres des minislres, que les visions de I' 'Alcoran le 
sent en Turquie, pour arreter le despote dont la volonle-loi await bientot tout boule- 
verse." Simplicity de 1' idee d'une constitution et de quelques autres qui s'y rapportent, 
pp 45, 46. Bib. Nat. Lb. 39, 1096 1. 

After the Estates General had been converted into the National Assembly, the par- 
liaments became targets for the scornful flings of the radicals: "N'esperez plus faire 
illusion par les termes imposans de constitution, de loix fondamentales, de droits 
sacres et inviolables, de maximes d'Etal, etc." L'Aristocratie magistrale, ou 1'Esprit 
des parlemens de France (1789), p. 30. Bib. Nat. Lb. 39, 1759. 
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ditions, real or pretended, which accompanied their union to the 
kingdom, the provinces asserted a right to separate adminis- 
trations and separate constitutions, and now and again charac- 
terized themselves as separate nations. ' 

'Almost at the end of its career, in May, 1788, the Parliament of Paris asserted 
" le droit des cours de verifier dans chaque province les volontes du roi et de n'en 
ordonner l'enregistrement qu'autant qu'elles sont conformes aux lois constitutive; de 
la province ainsi gu'aux lois fondamentales de I'Etal." Flammermont, iii, 746. — 
At the same time the Parliament of Brittany protests " contre toute loi nouvelle qui 
pourrait porter atteinte aux lois constitutives du royaume; aux droits de la nation 
francaise, en general; aux droits, franchises et libertes de la province de Bretagne en 
particulier." Protestation et arrSte du Parlement de Bretagne, May 5, 1788, p. 3. 
Bib. Nat. Lb. 39, 6392. — These particularistic ideas were very generally diffused 
" Chaque province a son droit particulier. La Bretagne a son contrat d'union et ses 
conditions; le Languedoc a ses titres; la Normandie a sa charte aulhentique et son 
echiquier: la Franche-Comte a sa capitulation; chaque province asa cour souveraine, 
dont l'existence, les droits, l'inamovibilile sont aussi essentiels a la constitution de la 
province qu'a la constitution de la monarchie. " . . . "Les loix generates que le 
prince est dans l'impuissance de changer, declarent l'etat des magistrats inamovibles: 
les titres de chaque province lui assurent un tribunal certain depositaire de ses usages 
et de ses droits." Reflexions sur ce qui s'est passe a Besancon les 5 et 6 aout 1 771 , 
pp. 11, 12. Bib. Nat. Lb. 38, 1245 — "On petit m§me dire qu'avant sa reunion a 
la France, la Franche-Comte avait ete entierement gouvernee par son parlement." 
Edouard Besson, Le Parlement de Franche-Comte et la Revolution francaise (Besan- 
con, 1890), p. 4. 

Any one of the numerous histories of French administration from the time of 
Richelieu to the Revolution will give examples of the efforts of the local parliaments 
at maintaining their former comprehensive jurisdiction over their respective provinces. 
Their conflicts with the " intendants " were a constant source of disquietude. " Le 
plus difficile pour l'autorite royale sera de soumettre les parlements provinciaux qui 
sont plus resistants et plus revoltes que celui de Paris. lis sont tous complotes pour 
depouiller les intendants de leur autorite." D'Argenson, ix, 372; December 25, 
1756. — "C'est la constitution de la province qui l'a garanlie des fieaux de la taille et 
de la gabelle, fleaux qui frappent directement la classe la plus pauvre ..." 
" L'alteinte que Ton voudrait porter a une constitution qui a garanti la Bretagne des 
maux auxquels sont exposees les provinces voisines, ne petit que preparer pour tous 
un avenir facheux." ArrStes de la Cour du Parlement de Rennes, et du Conseil 
d'fitat du peuple de Rennes, January 8, 1789, p. 19. Bib. Nat. Lb, 39, 6796. — 
"Deux maximes egalement certaines, Sire, forment la partie la plus essentielle du 
droit public des pays d'etats; ils vous doivent des subsides, et on ne doit point les 
exiger sans leur consentement." Remontrances du Parlement de Provence; March 
28, 1760; p. 18. Bib. Nat. Lb. 38, 827 — " Qu'il nous soit permis, Sire, en vertu des 
loix fondamentales de cet £tat, de considerer la nation provencale commc une 
sociUi que vous rigissez sipare'ment." Remontrances du Parlement de Provence; 14 
Janvier 1760; p. 2. Bib. Nat. Lb. 38, 819. — "C'est une loi fondamentale de cette 
province, qu'au-dela des droits domaniaux et regaliens, affectes au souverain, aucun 
subside ne puisse etre leve sur les peuples, qu'il n'ait ete consenti par les etats, sous 
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It would be interesting to trace the wavering, futile efforts of 
the thirteen parliaments to unite in the formation of a national 
legislative body, but the scope of this paper will permit no such 
excursus. Suffice it to say that the union of the parliaments 
failed of success because of the rampant particularism of the 
provinces. That particularism was fatal to any all-embracing, 
symmetrical constitution. It was still deeply rooted in 1789, 
and it is not impossible that it might have been perpetuated to 
our own time, had it not been for the tough little man from 
Corsica who gave France something else to fight about. 

In conclusion, I trust that it has become evident in the course 
of this paper that, while the France of the old regime had no 
definite constitution, the idea of a constitution had germinated 
and attained good growth, and that the documents of the revolu- 
tionary era are reasonably explicable upon the basis of the docu- 
ments which had appeared before. 

J. Homer Reed. 

New York City. 

la forme de don gratuit et volontaire." That right is " la partie la plus essentielle du 
droit public de ce pays, puisqu'il est l'abiege de sa constitution." . . . " Le droit 
qu'a cette province de s'administrer elle-meme, suppose non seulement la faculte 
d'elire ses administrateurs, mais encore celle de repartir dans son sein les impositions 
pour les deniers royaux et ceux du pays; c'est sur ces deux bases que porte tout 
l'edifice de sa constitution." Remonlrances du Parlement de Provence; November 
5, 1756; pp. 21, 22, 48, 49. Bib. Nat. Lb. 38, 709. — " Vos lettres patentes por- 
tant etablissement d'assemblees provinciates dans toutes les provinces qui n'ont pas 
d'etats particuliers, nous ont ete presentees; mais, Sire, ces assemblies ne sont point 
faites pour votre compte de Bourgogne, elles sont contraires a notre constitution; le 
vceu mSme de la loi nous en exclut formellement, puisque nous avons des etats." 
Lettre du Parlement de Besancon au Roi, adresse a, M. le Garde des Sceaux, le 30 
juillet 1787, p. 3. Bib. Nat. Lb. 39, 382. — " L'idee systematique d'etablir dans vos 
nombreux Etats un plan uniforme de gouvernement est inconciliable avec les divers 
interfits locaux, avec la variete des droits de vos provinces" . . . "Cette uniformite, 
impraticable dans les differenles provinces de votre royaume, ne peut, sous aucun 
rapport, s'appliquer a un pays [Navarre] qui n'a jamais ete, qui n'est pas devenu une 
province de France." Remontrances et ArrStes du Parlement de Navarre, des 21 et 
26 juin 1788, p. 10. Bib. Nat. Lb. 39, 601. 

"Quelqu'un faisait a un homme de genie cette question : ' Ou sont done les loix 
fondamentales du royaume?' II lui repondit: 'Dans la coutume de Normandie ' — 
mot d'un grand sens et d'une profonde sagesse." This passage, taken from Mira- 
beau's Memoire sur les etats provinciaux (which is to be found in part iv of L'Ami 
des Hommes, ou Traite de la population), shows how strong was the provincial- 
sovereignty doctrine in France before the Revolution. 



